
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Handy Andy Food Stores Inc.

AFFIDAVIT OF UAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 0f the Tax Law

f o r  t h e  P e r i o d  9 / 1 / 7 1 - B / 3 I / 7 4 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on thg

15th day of  February,  1980,  he served the wi th in not ice of  Determinat ion by nai l

upon Handy Andy Food Stores Inc. ,  the pet i t ioner  in  the wiLhin proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l lows:

Handy Andy Food Stores Inc.
4 North Ferry St.
Albany, NY 12207

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the Stat .e

That deponent further says that the said

and that  the address set  for th on said wrapper

pet . i t ioner .

Sworn to before me th is

15th day of  February,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBI{ YORK
STATE TAx COMMISSION

fn  the Mat ter  of  the pet i t ion

o f

Handy Andy Food Stores Inc.

AFFIDAVIT OF MAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Art ic le 28

for the Period 9

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
15th day of February, 1980, he served the within not ice of Determinat ion by mai l
upon Carmen Treffiletti the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Sirs Carmen Treff i let t i
and John Treffiletti
4  N.  Fer ry  S t .
ALbany, NY I22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of

Sworn to before me this

15th day of  February,  1980.

29 of the Tax law

77-8 /31 . /74 .

t i t ioner .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 15, 1980

Handy Andy Food SLores Inc.
4 North Ferry St.
Albany, NY 12207

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have novir exhausted your right of revievr at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Lawr any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced
in the Supreme Court of the State of New York, Atbany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Carmen Treff i let t i
and John Treff i let t i
4  N.  Fer ry  SL.
Albany, NY L2207
Taxing Bureaut s Represent.ative
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

HANDY ANDY FOOD STORES, INC.

for  Revis ion of  a Determinat ion or  for
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iod September 1,  1971 through
A u g u s t  3 1 ,  7 9 7 4 .

Whether  the appl icat ion of

g ross  sa les  p rope r l y  re f l ec ted

a taxable purchase rat io

the  app l i can t ' s  sa les  t ax

FINDINGS OF FACT

DETERMINATION

t o  app l i can t r s  repo r ted

l i ab i l i t y .

Appl icant ,  Handy Andy Food stores,  rnc. ,  4  North Ferry s t reet ,  A lbany,

New York 1,2207,  f i led an appl icat ion for  rev is ion of  a determinat ion or  for

refund of  sa les and use taxes under Ar t ic les 28 and 29 of  the Tax Law for  the

pe r i od  sep tember  1 ,  1971  th rough  Augus t  31 ,  1974  (F i re  No .  11006 ) .

A  sma l l  c l a ims  hea r i ng  was  he ld  be fo re  Judy  M.  C la rk ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commision,  Bui ld ing / /9 ,  State Campus,  Albany,  New

York ,  on lTay  23 ,7979 ,  a t  10 :45  A .M.  App l i can t .  appea red  by  Ca rmen  T re f f i l e t t i ,

President ,  and John Tref f i le t t i ,  V ice-President .  The Audi t  Div is ion appeared

by  Pe te r  C ro t t y ,  Esq .  (Pa t r i c i a  B rumbaugh ,  Esq .  ,  o f  counse l ) .

ISSIJE

1 .  On  March

i ssued  a  No t i ce  o f

Due against  Handy

through August  31,

i n te res t .

79 ,  7975 ,  as  a  resu l t  o f  a  f i e l d  aud i t  t he  Sa les  Tax  Bu reau

Determinat ion and Demand for  Pa5rment  of  Sales and Use Taxes

Andy Food Stores,  Inc.  for  the per iod September 1,  IgTl

1974 ,  f o r  t axes  due  o f  $30 ,865 .48  tax  p lus  pena l t i es  and



- 2 -

2.  On audi t ,  Lhe Sales Tax Bureau rev iewed the appl icant 's  purchases for

three months for  a l l  f ive of  i ts  locat ions.  I t  found that  41 percent  of  these

purchases were taxable i tems.  This rat io  was appl ied to gross sales for  the

year 1973 and the appropr iate tax computed thereon.  An error  rate of  39.266

percent  was computed based on tax paid on i ts  sa les tax returns.  This error

rate was appl ied to the tax paid for  the ent i re audi t  per iod which resul ted in

add i t i ona l  t ax  due  o f  $301865 .48 .  No  a l l owance  was  made  fo r  p i l f e rage  i n  t he

audi t  s ince the taxable rat io  was appl ied to sales made.

3.  Appl icant  contended that  the taxable rat io  of  purchases d id not

ref lect  the same rat io  of  taxable sales in  that  the purchases are not  necessar i ly

sold.  Appl icant  argued that  a h igh rate of  p i l ferage of  taxable i tems occurred.

Therefore,  i t  reasoned that  the taxable sales rat io  would be lower than the

taxable rat io  of  purchases.  Appl icant  of fered no documentary ev idence to

subs tan t i a te  i t s  con ten t i on .

4.  Dur ing 7973,  appl icant  became aware of  substant ia l  losses in  i ts

operat ion due to a var iance in gross prof i t  between stores.  An invest igat ing

f i rm was h i red and employees screened regarding thef t  in  the stores.  The

resul ts  of  the invest igat ion made in 7974 was submit ted as ev idence.  The

reporL showed var ious merchandise had been sto len as wel l  as cash.  However,

i t  was not  conclus ive as to the value or  taxable rat io  of  the merchandise

s t o l e n .

5 . The Audi t  Div is ion waived the penal ty  in  th is  mat ter .

CONCIUSIONS OF LAW

A. That  the

1 1 3 8 ( a )  o f  t h e  T a x

I i ab i l i t y .

audi t  per formed was proper and in accordance wi th sect ion

Law and such audi t  proper ly  ref lected appl icantrs  sales tax
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B. That the penalty is cancelled.

C. That the appl icat ion of Handy Andy Food Stores, Inc. is granted to

the extent indicated in Conclusion rrBt '  above; that the Audit  Divis ion is

hereby directed to modify accordingly the Not ice of Deterninat ion and Demand

for Palrment of Sales and Use Taxes Due issued March 19, 7975; and that,  except

as so granted, the appricat ion is in ar l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 5 I9BO

COMMISSIONER


